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§204.7 Preservation of benefits con-
tained in savings clause of Immi-
gration and Nationality Act Amend-
ments of 1976.

In order to be considered eligible for
the benefits of the savings clause con-
tained in section 9 of the Immigration
and Nationality Act Amendments of
1976, an alien must show that the facts
established prior to January 1, 1977
upon which the entitlement to such
benefits was based continue to exist.

[41 FR 55849, Dec. 23, 1976]
§204.8 [Reserved]

§204.9 Special immigrant status for
certain aliens who have served hon-
orably (or are enlisted to serve) in
the Armed Forces of the United
States for at least 12 years.

(a) Petition for Armed Forces special im-
migrant. An alien may not be classified
as an Armed Forces special immigrant
unless the alien is the beneficiary of an
approved petition to classify such an
alien as a special immigrant under sec-
tion 101(a)(27)(K) of the Act. The peti-
tion must be filed on Form I-360, Peti-
tion for Amerasian, Widow or Special
Immigrant.

(1) Who may file. An alien Armed
Forces enlistee or veteran may file the
petition for Armed Forces special im-
migrant status in his or her own be-
half. The person filing the petition is
not required to be a citizen or lawful
permanent resident of the TUnited
States.

(2) Where to file. The petition must be
filed in accordance with the instruc-
tions on the form.

(b) Eligibility. An alien is eligible for
classification as a special immigrant
under section 101(a)(27)(K) of the Act if:

(1) The alien has served honorably on
active duty in the Armed Forces of the
United States after October 15, 1978;

(2) The alien’s original lawful enlist-
ment was outside the United States
(under a treaty or agreement in effect
October 1, 1991) for a period or periods
aggregating—

(i) Twelve years, and who, if sepa-
rated from such service, was never sep-
arated except under honorable condi-
tions; or

(ii) Six years, in the case of an immi-
grant who is on active duty at the time
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of seeking special immigrant status
under this rule and who has reenlisted
to incur a total active duty service ob-
ligation of at least 12 years;

(3) The alien is a national of an inde-
pendent state which maintains a treaty
or agreement allowing nationals of
that state to enlist in the United
States Armed Forces each year; and

(4) The executive department under
which the alien has served or is serving
has recommended the granting of spe-
cial immigrant status to the immi-
grant.

(c) Derivative beneficiaries. A spouse or
child accompanying or following to
join a principal immigrant who has re-
quested benefits under this section
may be accorded the same special im-
migrant classification as the principal
alien. This may occur whether or not
the spouse or child is named in the pe-
tition and without the approval of a
separate petition, but only if the exec-
utive department under which the im-
migrant serves or served recommends
the granting of special immigrant sta-
tus to the principal immigrant.

(1) The relationship of spouse and
child as defined in section 101(b)(1) of
the Act must have existed at the time
the principal alien’s special immigrant
application under section 101(a)(27)(K)
of the Act was approved. The spouse or
child of an immigrant classified as a
section 103(a)(27)(K) special immigrant
is entitled to a derivative status cor-
responding to the classification and
priority date of the beneficiary of the
petition.

(2) When a spouse or child of an alien
granted special immigrant status
under section 101(a)(27)(K) of the Act is
in the United States but was not in-
cluded in the principal alien’s applica-
tion, the spouse or child shall file Form
I-485, Application to Register Perma-
nent Residence or Adjust Status, in ac-
cordance with the instructions on the
form, regardless of the status of that
spouse or child in the United States.
The application must be supported by
evidence that the principal alien has
been granted special immigrant status
under section 101(a)(27)(K) of the Act.

(3) Revocation of derivative status. The
termination of special immigrant sta-
tus for a person who was the principal
applicant shall result in termination of
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